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380 Reviews of Books 

The Supreme Court and the Constitution. By Charles A. Beard, 
Associate Professor of Politics, Columbia University. (New 
York: The Macmillan Company. 1912. Pp. vii, 127.) 

Pozver of Federal Judiciary over Legislation. Its Origin ; the Power 
to set aside Laws; Boundaries of the Power; Judicial Indepen- 
dence; Existing Evils and Remedies. By J. Hampden Dough- 
erty. (New York and London: G. P. Putnam's Sons. 1912. 
Pp. viii, 125.) 

Professor Beard's book is in the main an expansion of his article 
in the Political Science Quarterly for March, 1912, on " The Supreme 
Court — Usurper or Grantee? " The bulk of the volume is devoted to an 
analysis of the evidence as to the attitude of members of the Convention 
of 1787 upon the question of judicial control over legislation. There 
are chapters dealing also with views expressed before the ratifying 
conventions, with the spirit of the Constitution, with the views of 
those who advocated its adoption, and with Marshall's environment 
before 1803. 

The author presents the contemporary evidence with thoroughness, 
and concludes that a distinct majority of the leaders of the Convention 
believed " that the judicial power included the right and duty of passing 
upon the constitutionality of acts of Congress" (p. 50). He finds also 
that the principle of judicial control was in harmony with the spirit of 
the Constitution, and with the views of its pronounced advocates. 

Professor Beard very properly says that the question of judicial con- 
trol " did not come squarely before the Convention in such form that a 
vote could be taken on it" (p. 15). The views of the framers must 
therefore be sought from their utterances in the Convention, or from 
their contemporary (or nearly contemporary) statements or actions 
elsewhere. In the weighing of evidence an even hand is kept in most 
cases, but there are several lapses from complete impartiality. William 
S. Johnson and Robert Morris are counted as favoring judicial review 
because, as senators, they voted for the Judiciary Act of 1789, and 
George Washington is counted among the supporters of the same prin- 
ciple because as President he approved this measure (pp. 44, 45). The 
same argument is used with respect to three other members of the 
Convention (p. 50). But approval of a principle cannot be safely 
assumed from the approval of an act, the implication of one of whose 
clauses may not have been attended to or fully understood, and the 
author recognizes this fact later by suggesting that a vote against the 
Judiciary Act cannot properly be regarded as evidence of opposition to 
the principle of judicial control over federal legislation (p. 54). 

Another criticism which may be made is that Profesor Beard often 
assumes that more has been proved than is supported by the evidence. 
In several places he comes almost to the point of saying that the 
Convention approved the principle of judicial control over legislation 
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(pp. 63-64, 73). But no question was voted upon which squarely 
raised the issue and the argument is one of implication from the exist- 
ence of a written constitution and from the creation of a judicial de- 
partment. It can hardly be said that the establishment of a written 
constitution was therefore an approval of the doctrine by the Conven- 
tion. The evidence does show that a distinct majority of the leaders 
in the Convention believed in judicial control, and that the greater 
number of these thought that the establishment of a written constitution 
and of a judicial system ipso facto established a judicial control over 
acts of Congress. There was no test of the strength of the principle in 
the Convention but it seems pretty clear from the evidence that had an 
effort been made to commit the Convention against the doctrine of 
judicial power, it would not have been successful. The doctrine, if 
not already accepted, was well on the way toward acceptance. An 
assumption that the principle of judicial power was firmly established in 
1787 does not give sufficient weight to developing sentiment after that 
date. 

In spite of these criticisms, Professor Beard's book may be said to 
present in a clear and scholarly manner the attitude of the framers of the 
Constitution, and it may be commended to those who are interested in 
this subject. 

Mr. Dougherty's book covers in part the same field as that of Pro- 
fessor Beard but its scope is somewhat broader. About a third of the 
volume is devoted to judicial power before 1787, but the discussion of 
this subject, which is largely summarized from Brinton Coxe's Judicial 
Power and Unconstitutional Legislation, is inadequate and contains a 
number of errors. The author's thesis, which is asserted almost without 
argument, is that power to declare acts of Congress invalid is expressly 
conferred upon the courts by the Constitution; apparently he means to 
adopt the argument which is clearly summarized in W. M. Meigs's in- 
troductory note to Coxe's book, although this is not distinctly shown. In 
the part of the volume devoted to the views of members of the Con- 
vention of 1787, nothing is added to Beard's treatment, which is much 
the more satisfactory. Mr. Dougherty however devotes more attention 
to the debates in the ratifying conventions than does Beard. The latter 
part of the book is devoted to present problems, and the proposals of 
reform which the author makes, although not new, are sane and well 
balanced. On the whole, however, it must be said that the book adds 
little if anything to our knowledge, or to a better understanding of the 
principle of judicial control over legislation. 

W. F. Dodd. 



